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Comes now Dexter Ferguson the Appellant above named, proceeding Pro, 
Se., being unlearned in law; and presently incarcerated in the U.S, Peniten¬ 
tiary at Lewisburg, Pa,, herein appeal to this honorable Court from the Judg¬ 
ment and Order of the U,S,D,C», for the E.D.N.Y., denying the Appellant's 
Pojt Conviction motion to vacate sentence and allow the Appellant to plea a- 
new. 

STATEMENT 

The statement of the case is fully outlined in the order of the Hon., 
Judge Travia and will not be repeated for sake of brifity, but it should be 
noted that the Appellant still maintains that had he been told about the Spec¬ 
ial Parole provision, that would not begin until the experation of whatever 
sentence the Court chose to impose upon the Appellant, the Appellant would not 
have entered a plea of guilty. Assuch the Appellant was severally prejudiced 
by not being advised by the trial Court of the consequences of his plea. 


ISSUES ON APPEAL 

WHERE THE TRIAL COURT FAILS TO COMPLY WITH THE FUNDAMENTAL REQUIREMENTS OF 
DUE PROCESS OF IAW TO THE PREJUDICE OF THE ACCUSED IS THE ACCUSED ENTITLED 
TO HAVE SAID PLEA OF GUILTY VACATED AND GIVEN THE RIGHT TO PLEA ANEW? 


ARGUMENT 

The Appellant moved to cause his plea of guilty to be vacated, set- 
aside and held for naught, due to the fact that the trial Court failed to 
apprise the Appellant of the consequences of his plea inviolation of Rule 11. 
F.R.Cr.P., citing Roberts V. U.S. 1*91 F2d 1236 (3rd Cir. 197U) 
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The trial Court denied said motion, and in its order assumes that 
the Appellant had knowledge of the consequences of his plea, because he was 
sitting in the Court Room when his brother was so advised as to the conse¬ 
quences of his plea to a like indictment, and also due to the fact that Ap¬ 
pellant was an ex-policeman. Both of these arguments must fall on deaf ears 
because Rule 11, F.R.Cr.P., require that the Defendant be addressed personal¬ 
ly and not by proxie. 

The U.S. Supreme Court has held in McCarthy Vs. U.S. 89 S.Ct. 1166 
that failure to comply with rule 11, F.R.Cr.P., are grounds for reversal of 
the conviction. In the Case of Giordano , S.Ct. Reporter Vol 9U 1820, U.S, 

Vs. Giordano, the United States Supreme Court held that failure of the Appel¬ 
lee to comply with the law as stated in T. 18 Sec 2516, were grounds to cause 
all wiretap evidence to be quashed. We See that the position of the U.S. Sup¬ 
reme Court is that all statutory requirements must be complied with according 
to how they are written. 

The trial Court makes another assumption which again must fall on 

deaf ears, the trial court states"The Court is of the opinion that while the 

Petitioner's plea transcript does not indicate that the Peti¬ 
tioner was advised of the mandatory special parole term, the 
Court did so advise the Petitioner and the Court Reporter may 
have failed to transcribe that portion of the Rule 11, inquiry" 

The Court Reporter is a member of the Court, and the trial Court must take 
judicial cognizance of ite^omn records, it's a fundamental principle of law. 

The only valid argument which appears in the trial Courts order, in 
the opinion of the Appellant, is the fact that this circuit has not yet ruled 
upon the issue herein presented, and considered by the Third Circuit in Roberts 
Vs. U.S. Supra. But in view of the U.S. Supreme Court's unwaivering stance 
to enforce the law as written this Appellant cannot conceive that this cir¬ 
cuit would attempt to create an Ad Hoc determination of the law. The law* 
are made inorder that we have an orderly system of deing things within the 
frame work of the U.S. Constitution, and when the laws are not complied with 
each person must suffer accordingly for his or her transgression of the law. 

In the instant matter the trial Judge failed to comply with rule 11 
F.R.Cr.P., as such he must suffer the stigma of having his judgment overruled. 



WHEREFORE the reasons forgone stated the Appellant, 
moves the Honorable Court to cause the order of the trial Court 
denying the Appellant the relief he seeks he and the same reversed, 
thereby vacating the sentence and judgment and allowing the 
Apellant to plea anew.* 

For Such An Order The Appellant Shall Ever Pray: 

Respectfully Submitted 

Se * 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
ex rel. DEXTER FERGUSON, 


i- , u > p 

c r^;pT! reMJST t o. N.Y 


^ NOV « " 1974 


TIME AM 
PM. 


Pet? tioner. 


-against- 


UNITED STATES OF AMERICA, 


| jtfiict ; 

74-C-1055 ^ 


DECISION AND ORDER 


November 6, 1974 


Respondent. 


TRAVIA, D. J. 

The petitioner was charged in indictment number 
73-CR—118 with importing marijuana, conspiring to import 
marijuana, distributing marijuana and possessing marijuana 
with intent to distribute. On April 2, 1973, the petitioner 
pleaded guilty to counts eight and ten of indictment number 
73-CR-118. Subsequent thereto, on June 15, 1973, the peti¬ 
tioner was sentenced to a term of five years in prison plus a 
special parole term of five years on count eight of indictmen 
number 73-CR-118. Similarly, on count ten of indictment 
number 73-CR-118, the petitioner was sentenced to a term of 
one year in prison plus a special parole term of two years/^L 


to run consecutively to the sentence imposed on count eighth 
The petitioner now moves to vacate and set aside 














2. 


his judgment of conviction and sentence pursuant to Title 28 
U.S.C. § 2255 on the ground that the court failed to apprise 
him at the time cf his plea that he would be subject to a 
special parole term upon the expiration of any term of impris¬ 
onment imposed by the court. 

Rule 11, Fed. R. Crim. P. provides in pertinent part 

"The court may refuse to accept a plea of guilty, 
and shall not accept such a plea ... without first 
addressing the defendant personally and determining 
tnat the plea is made voluntarily with understanding 
of the nature of the charge and the consequences of 
the plea." (Emphasis added). 

I The term "consequences" has been interpreted by the Court of 
i Appeals for this Circuit to include the maximum possible sen¬ 
te rce and the unavailability of parole. See J ones v. United 

- 

| states , 440 F.2d 466 (2d Cir. 1971); Bye v. United Stat es, 

I 435 F.2d 177 (2d Cir. 1970). However, the Second Circuit 
| has not yet passed upon the question of whether the mandatory 
j minimum special parole term is one of the "consequences" en- 
I visioned by Rule 11. But see United States v. Richardso n, 

I 483 F.2d 516 (8th Cir. 1973); Roberts v . United States., 491 
p.2d 1236 (3d Cir. 1974). Nevertheless, even assuming 
j arguendo that the mandatory minimum special parole term is a 
"consequence" within the meaning of Rule 11, the circumstance! 
attendant to the petitioner's guilty plea require t*- denial 

m— as— S- 17 -W- 30 M—«iss 

. 
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i of the instant motion. 

On April 2, 1973, the court also accepted the plea 
of the petitioner’s brother. Arthur Ferguson. During the col¬ 
loquy between the court and Arthur Ferguson, the court advised 
him that if he was sentenced to a term of imprisonment, the 
|court would be obligated to impose a minimum special parole 
term of two years. See Plea Transcript of Arthur Ferguson at 
22, Since the petitioner was in the courtroom at the time of 
his brother’s plea, some fifteen minutes prior to the proffer¬ 
ing of his own plea, it is highly likely that the petitioner 
heard the court’s statement on special parole. In addition, 

| it is important to note that the petitioner is an ex-policeman 
|who was represented by competent counsel at the time of his 
| plea. As a result, it is difficult to believe that the peti- 
jtioner was not aware of the mandatory special parole term. 
Moreover, the court is of the opinion that while the peti¬ 
tioner’s plea transcript does not indicate that the petitioner 
was advised of the mandatory special parole term, the court 
did so advise the petitioner and the court reporter may have 
failed to transcribe that portion of the Rule 11 inquiry. 

Accordingly, it is 

ORDERED that the petitioner's motion to set aside 
his judgment of conviction and sentence is denied. _ 

PPI— S3—3-17-Ta-JOM—»tss 












The Clerk of the Court is directed to send a copy of 


this Decision and Order to the petitioner. 
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proceedings 


--—____I 

-^-P^I3IL^couasgl_A9scnfcld. and deft HD'JITT ami counsol Jacobs present. 

-^efts waive readin g of indictment. Deft s arraig ned i each enters a plea 

-_not guilty. 3ail continued as to each deft. - Defts MN3TCN G.TezT^ CL IY 

--j^.-’ INSTOrC J OSEPHS are fugitives. — ~~ 1 

7 ~ j-i ^Ptice o f appearance file d as to DONALD H3' 11 TT^ ' ~~ 

Governnent's notice of r eadiness for~trial filed. -- 

- R0S H^ G » J * - called. Deft NICHOLAS C AMO DEO & counsel presen 

-[ Adjourned to May 26, 1972 at 10 A.M, ~ -- 

r b~HT7Fparticulars, disT^^ d^ spection, suppgc 
-la nd dismissal filed, ret. 6-16-72 at 10~A.M. re D EXTER FERGUSON^ 

Before TRAVAI, J. - Case ca l led on deft DEXTER FER GUSON* s motion for a bi 

-° --E^^gujg^ltscg^ e ^V» ins pection , suppression & dismissal. Adiournc 

_ to July 14, 1972 at 10 A.M. " ---- 

6^22-72. Bench warrant issued (JOS EPH). ~ ~ 

J3e ^ rO-J^fFECEL^—J^—^_Case^ca lled♦ Deft JOSEPHS produced in ra „ rt „~^T~ 

-^cecutign_of_A^gncj L warrant. Court assigned John Leone to represent defc 

-—- a ° f not gullty oute red on deft's behalf. Bail fixed at $10,000.00 

_ [su rety bond. —----- 

-Sy_ TKAVIA J - Order appointing coun sel filed (JOSEPHS) 

6-30-72 Notice o f motion filed ret. 7-14-72 at 10 A^M^ re ARTHUR FERGUSON for a 

-—— — 11 of Pa rticulars, discovery & insp e ction, sup pression & dismisTaU 

7±6^72 _.Before gRAVIA J - C ase called - Oral applicati on for 

~~ET~o: JOSEPHS___ - Bail r educed , to $10.000 - 107. Cash - Bail of $1 000 M 

=qitil^sisssssssns™ 

? ~4~?2~Aff 7 ~d *T --dence taken at time of arrest of ARTHUR Frar.ncr. Mx _ 

tion and cross motion, filed by oovt. 

T^-Tg Affldavi, in opposition and c ross moti on filed by Govt. 

7 " 17 ~ 7 t Memorandum of lav; file d DEXTER FERGUSON). 

7_-lZJ.2_Bench_wa.rraniL.retur.ned_and_filedZej>ce£.utcfL.CosL.to..dft^JOSmiS)_ 

~y~~ 7 ' Bench warrants issued fo r deft s GR EEN (orde red by Judd 3-17-72). .. 

®4±l 7 i JL cfore BARTELS, J. - Ca se called. D e ft WINST ON JOSEPHS^counsel~Anthony 

'--£i P -^fLP.!^5 nt * Dail re duced to $2,5 00.00 surety bond, with7loi cash 

- alte rnative of $250.00. 1 “ ;- 

8-15-72 —Noticeof -Appearnnce_filecl_for_deft. Porter ._ (Original assienraent in 
Magistrates folder of Order apptg counsel.^ ^ 


) 

















72CR-304 
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pbocctdinss 

l ~ 7 ~ 7: _k£ll£f dated IQ- 10-72 receive d from deft WINSTON JOSEPH S considerod *c 
_ **■ motion for reduction of bail ret 10-20-72 at 2 P.M. 

1 0-20-7 , 2 _B efore T RAVI A J - Case called & adjd to Oct. 2?, 1972 (reduction 

_of bail as to tie ft WINSTON JOSEPHS) - - - : -- 

10-27-7| Be_fore_Trcvia j - Case called - Bail previously set is revolted-- 

-$10,000- defts motion to dismiss etc. MnM™- 

_ denied. (WINSTON JOSEPHS)— Bench Warrant Ordered (JO^^)- 

— —LfoRlstrates 1 files 7 2 M 1966 inserted into CR file. 

l-17-72 t 3ench warrant Issu ed for deft JOSEPHS* ~ 

V22/72_jteforc KS-MIEE, J.- Case ^lled- ~5?ftwln S ton Josephs Erasesr „{,-hn„e 

-_^ n _l el - Deft produced in court on Bench Warrant- Bench warrant 

_ vacated- Bail cont.'d. ~ “ -- 

1/22/72 Bench Warrant returned and filed /Eirecuted-WINSTON JOSEPHS. 

1/ 29/72 _Letter jd td^ll/2 A / 7 2 of deft treated as moti on to set trial date filed, 

_ 12/0/72 (JOSEPHS) _ 

i nm | lJc^r'r ia to LJ lcd_U/;_S/ 72 fron Hon. AKTHOKY THAVI A TO Hon, mnm 
- R - KSAHER III v.:- re; WINSTON JOSEPHS. 

/1ZZ2-Befo re TRAVIA ,_J^-_Ca<-e called- Adjd to 1/5/73 for all purnoce. at- 

__10:00 A.M. ‘ " ---- 

2-20-72 Stenographers transcript dated Dec. 8, 197~2 fi led (JOSEPHS)- 

-Before_T_r_avia j . Case called _ Deft WINST0N j 0S EP HS not present - 

--co unsel Anth ony Pi Paola present - B ail reduced to $1,000 personal 

__ bond - case adjd to Jan. 19, 1973 for trial. 

Ir l5"73 _Ha£is tratc , s file 73 M 27 inserted into CR file.(JOSE PHS) 

/in/T? - Za ~z! called- .. 1 jd to 1/26/73 for all -urposcs .at 10:00 A->:. _ 

- 73 .-Befo re .. TRA. vj a , J , - C j\s c ._ c a i led- Ad id to 2 / 2/7 3 fnr'aii p,,r r ^ g 

-- 10:00 A.M. __ 

*112^. _ Before T RAVI A, J.- Case called- Adjd to4/2/73 fnr rrlal, ~ 

_ (WINSTON JOSEPHS) “ -- ! --- 

’HI _ Voi ’ c h gr for comnensation filed (for deft WINSTON JOSEPHS) 

3 - Before TRAVIA, J.- Case called- This case is superseded into 73CR113- 

_Benc h Warrant was ordered in 7 3CR118 

_bofpr C Tray in J - Case called - 

--£r£££'JlL_^_On n otion of Asst US Atty Heinet r.nnn the Indictment is 

_ di smi ssed. __ 

— fly Tr:tvfn J ~ 0rdcr of dismissal filed (DQNAI.D HEWITT) 


4—lo-7 j—B y- 






DATE 


pnocccniNGs 


6-15-73 


6-15-7 i3 

6-22-73 


6-22-7 

6/25/7:. 


7/13/73 


Before Travia J - Case called - Deft WILSON GARNIER & counsel 
Arnold Greenberg pre sent. Dett DEXTER~FERGUSON & counsel Paul 
Rooney present; deft ARTHUR GRTliUR Fi-. RUUSUX prcso n L wi t h counse J 


ttuuuuy present; acre A Kit i UK UKTliUE FERG USON present with COUP 

_Sol Rosenblatt. On motion of Asst Hein en-.ann the Indictment is 
dismissed as to defts. DEXTER & ARTHUR FERGUSON ana WilSON CA 


J '-v uei-ta . ur.Aic.tt a AKitiUK rr.KOUbUN ana WILSON CARN1ER. 

By Travia J - Order of dis missal filed as to above 3 defts. ~ 

Before Travia J - On motion of Asst U.S Atty Heinctnann the Indictment 

is dismis sed as to defts. ANDER SON'S, PARRISH. Defts present with 
a ttys. - 

By Travia J - Order of dismissal fi led (ANDERSON & PARRISH) 

Voucher fo r Ccanenssl-ion filed (MCNAEL aNDERSON) ■ (This voucher is~ 
_ir. 72C;-.3Q4, but, is also releted to cases 73C/R11G and X 73 CR332) 

Before —iRAVT A, J.- Case called-Deft FQR TER and counsel present-On moti 
nf AUSA Wehrum the indictment is dis missed-Motisn granted. 

SZ-TR1VIA.J. - Order of Dismissal filed. (PORTER) 
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FILED 

IN CLERK'S Ofl'CE 

' * U.S. DISTRICT COL'!?f E D. N.Y 

*¥* it 

NOV 9 1973 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF NEW YORK TIME A.M. 

PJ4. 

UNITED STATES OF AMERICA, 

-against- 

ARTHUR FERGUSON, 

DEXTER FERGUSON, 

Defendants. 

TRAVIA, D. J. 

I 

By motion dated October 11, 1973, made by the at¬ 
torney for the defendants named herein, the defendants seek 
a reduction of sentence imposed by this court on June 15, 1973 
The motion of the defendants supported by an affirmation made 
by the said attorney, Barry Krinsky, was heard on the 26th 
day of October 1973. At that time the court directed the 
attorney to submit affidavits rather than permit the produc¬ 
tion of witnesses on a hearing of the people who would so 
testify. The said attorney has since submitted to this court 
the affidavit of Dr. Carlos Huerta, sworn to on October 31, 
1973; the affidavit of Pastor Edwin J. Humphrey, sworn to on 
November 1, 1973; the affidavit of Robert Reed, sworn to on 
October 31, 1973; the affidavit of Elder T.X. Perry, sworn to 
on November 1, 1973; the affidavit of Harold Petersen, sworn 


: 73-CR-118 

s Decision and Order 

November 9, 1973 

• • 

X 










2. 


to on October 31, 1973; the.affidavit of Donald E. Brown, 
sworn to on November 1, 1973; the affidavit of Peter T. 
McGalliaria, sworn to on October 31, 1973 and a letter signed 
by one William Richardson on the letterhead of McDonald's, 
dated October 19, 1973. 

This case is a multi-defendant case involving impor¬ 
tation, a Schedule I controlled substance, in violation of Title 
21 of the United States Code section 952(a) and 960(a)(1) and 
Title 18 of the United States Code section 2. There are thir¬ 
teen defendants including the defendants named herein. This 
court is thoroughly familiar with all the facts and circum¬ 
stances surrounding this case since, except for the defendants 
named in the indictment who are fugitives, they have been be¬ 
fore the court for sentencing based upon pleas of guilty and 
during the course of such proceedings have become familiar 
with the facts and sentences surrounding this case. The de¬ 
fendants named herein were each represented by an attorney 
other than the attorney who is now appearing on behalf of both 
defendants. At the time of sentence the court had before it 
not only all of the information concerning this case but a 
number of letters which were sent in by people interested in 
these defendants, including all the people who are presently 
submitting affidavits with the exception of Mr. Brown and Mr. 


L. 
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Petersen referred to herein. 

The court has nevertheless taken into consideration 

the arguments of counsel and the representative of the govern¬ 
ment, has thoroughly reviewed the entire file in this case, 
its presentence file with all its contents and the affidavits 
submitted as heretofore referred to,and concludes that there 
is no valid basis for the court to modify the sentences im¬ 
posed in any way. 

Accordingly it is 

I 

ORDERED that the applications of the defendants be 


and the same are denied. 

The Clerk of the Court is directed to "send a copy of 
this Decision and Order to the defendants. 



* 7 * ' 
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